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ORDER ON MOTIONS

|. Introduction.

In this proceeding under the Clean Water Act (“CWA” or “Act”), 33 U.S.C. § 1319(g)(2)(B),
EPA has charged that the Respondents violated severa requirements of the Nationa Pollution
Discharge Elimination System (“NPDES’) permits. On December 12, 2003, EPA filed two motions. a
Motion for Accelerated Decison Regarding Liability and a Motion for Discovery. In the Motion for
Accelerated Decison, EPA argues that no genuine issues of materid fact exist regarding whether
Respondents violated the requirements of its NPDES permit, and that Waterer and Waterkist are
jointly and severdly ligble for the violations. Although Respondents filed a response to the Motion for
Accderated Decison, the response was late. In the Motion for Discovery, EPA moves for an order
compelling Respondents to produce evidence it has requested regarding its ability to pay. Asan
dternative to its Motion for Discovery, EPA seeks an order precluding Respondent from any offering
any evidence on that issue at the hearing. Respondents filed no response to the Motion for Discovery.

1. EPA’sMotion for Accelerated Decision.

Asa preliminary matter, the Court must address the consequences of the untimely Response
filed by Respondents to EPA’s Mation for Accelerated Decison. EPA filed its Motion for Accelerated
Decison by U.S. mail on December 12, 2003, making a response to the Motion due on January 2,
2004. 40 C.F.R. 88 22.7, 22.16(b). Although the Court received a copy of the Respondents
Response, by facsmile on January 6, 2004, the Response was not sent to the Regiona Hearing Clerk
and thus not officidly filed until January 7, 2004. See 40 C.F.R. § 22.5(a). Furthermore, Respondent
did not fileaMoation for Extenson of Time until January 9, 2004. See 40 C.F.R. § 22.7(b) (requiring
any motion for an extenson of time to be filed “ sufficiently in advance of the due date so asto dlow
other parties reasonable opportunity to respond and to adlow the Presiding Officer...reasonable



opportunity to issue an order”).
The Court notes that even if it were to overlook these procedurd failures, the Respondents facsmile
filing of its Response was four dayslate. Thislatest failure must be placed in context.

Throughout this proceeding, Respondents have failed to comply with deadlines established by
the Rules of Practice and the Court. Respondents Answer was filed one month beyond the deadlinein
Section 22.15(a) of the Rules of Practice and after EPA had notified Respondents of the deadline and
filed aMotion for Default. Similarly, Respondents submitted its prehearing exchange one month
beyond the deadline established in the Prehearing Order, and only after a second Motion for Default
filed by EPA and the Order to Show Cause issued by the Court. Although the Court denied EPA’s
second Motion for Default, in its Order issued on November 5, 2003, Respondents were explicitly
warned that “any further delays in filings, subsequent failures to comply with the procedura rules, as set
forth at 40 C.F.R. Part 22, or with the Court’s orders, will not be overlooked.”

While the Court’s earlier rulings were intended to give the Respondents the fullest opportunity
to contest the issues through the hearing process, it expresdy reminded Respondents' counsel of the
obligation to follow the Rules of Practice governing this matter. See 40 C.F.R. § 22.4(c). Respondents
have once again falled to comply with the procedurd rulesin submitting its Response, and its Mation
for Extension of Time was untimely under Section 22.7(b). Consequently, Respondents Mation for
Extension of Timeis DENIED, EPA’s Motion to Strike the Response is GRANTED, and the
Response will not be considered in ruling upon the Motion for Accderated Decision.*

However, given that Respondents have disouted the dlegationsin its Answer and prehearing
exchange, the lack of atimely filed response does not mean that EPA’s Motion for Accelerated
Decison should automaticaly be granted. See 40 C.F.R. § 22.16(b). Asthe party with the burden of
persuasion & the hearing, EPA must still present evidence that establishes the eements of its primafacie
case and entitles it to judgment in its favor as amatter of law.

Section 22.20(a) of the Rules of Practice authorizes the Court to “render an accelerated
decison in favor of aparty asto any or dl parts of the proceeding...if no genuine issue of materia fact
exists and a party is entitled to judgment as amatter of law.” 40 C.F.R. § 22.20(a). AsEPA has
noted, a motion for accelerated decision is analogous to amotion for summary judgment under Rule 56
of the Federd Rules of Civil Procedure. In re BWX Technologies, Inc., 9 EA.D. 61, 74 (EAB

1EPA, for reasons the Court does not fully appreciate, filed a Reply Brief in support of its
Motion for Accelerated Decison. Apparently this was a protective measure, unnecessary in the
Court’ s view, as there had been no ruling on the EPA Motion to Strike. Had the Court dlowed the
Respondent’ s late Response, it would have dlowed a Reply, and such due date for a Reply would have
been tolled from the date of any such Order. Asitis, the Court did not read, and consequently did not
congder, either document.



2000); In the Matter of Green Qil Co., Docket No. CWA-07-2002-0059, 2003 EPA ALJLEXIS
5at *3 (ALJ, Jan. 31, 2003) (“Order on Mation for Partia Accelerated Decison asto Liability”).

The burden of showing that no genuine issue of materid fact exigs is on the party moving for
accelerated decision. Adickesv. S H. Kress & Co., 398 U.S. 144, 158-59 (1970). If the movant
has the burden of persuasion at tria,? it must present evidence that establishes the elements of its prima
facie case and would entitle the moving party to adirected verdict if the evidence went uncontroverted
a trid. BWX Technologies, 9 E.A.D. at 76; see Houghton v. South, 965 F.2d 1532, 1536-37 (9th
Cir. 1992). Once the moving party meets this burden, the nonmoving party “may not rest upon the
mere dlegations or denias of his pleading, but must set forth specific facts showing there is a genuine
issuefor trid.” Fed.R.Civ.P. 56(e); see Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986). “The
mere existence of ascintilla of evidence in support of the [non-moving party]'s position will be
insufficient; there must be evidence on which the jury could reasonably find for the [non-moving party].”
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 252 (1986). In deciding such motions, the Court
must view the evidence and reasonable inferences drawn therefrom in the light most favorable to the
nonmoving party. Adickes, 398 U.S. at 158-59; Anderson, 477 U.S. at 255.

B. Discussion
1. Statutory and Regulatory Framework

The CWA was enacted to “restore and maintain the chemicd, physicd, and biologicd integrity
of the Nation'swaters.” 33 U.S.C. 8§ 1251(a). In pursuit of this objective, the CWA prohibits the
discharge of any pollutant by any person into navigable waters without a permit. 33 U.S.C. § 1311(a).
The “cornerstone’ of the Act’s pollution control scheme is the NPDES permit program, which
establishes requirements and conditions for the discharge of pollutants. 33 U.S.C. § 1342; see Natural
Resources Defense Council v. EPA, 822 F.2d 104, 108 (D.C. Cir. 1987). Seafood processorsin
Alaska, including Respondents, have been authorized to discharge under NPDES Permit No. AK-
G52-0170.2 Complainant’s Prehearing Exchange exhibits (“CX”) 1, 2. In order to establish aviolation
of Section 301(a) of the CWA, EPA must prove that Respondents are (1) “persons’ who (2)
“discharged” (3) a“pallutant” (4) from a“point source’ (5) into “navigable waters’ (6) and that the
discharge was not authorized by its NPDES permit. Committee to Save Mokelumne River v. East

2 Pursuant to Section 22.24(a), EPA “has the burdens of presentation and persuasion that the
violation occurred as sat forth in the complaint and that the relief sought is appropriate” 40 CF.R. 8§
22.24(a).

3According to Paragraph 13 of the Complaint, “On April 12, 1996, ‘ Nautilus Foods, Inc.’” was
authorized to discharge under General NPDES Permit No. AK-G52-0170 (‘ the 1996 permit’). On
September 14, 2001, ‘Nautilus Foods, A Corporation’ was authorized to discharge under the reissued
Genera NPDES Permit No. AK-G52-0170 (*the 2001 permit’).”
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Bay Mun. Util. Dist., 13 F.3d 305, 308 (9th Cir. 1993); Community Ass n for Restoration of the
Env't v. Henry Bosma Dairy, 65 F.Supp.2d 1129, 1155 (E.D. Wash. 1999).

2. Joint and Several Liability of Respondents Waterkist and Thomas Water er

Inits Motion for Accelerated Decision, EPA seeks to establish that Respondents Waterkist
Corp. and M. Thomas Waterer are jointly and severdly lidble for the dleged violaions in the
Complaint. Motion at 18-19. The liability of Waterkist Corp. is based on the el ements stated above
that are traditionally required to show aviolation of NPDES requirements. In the Answer,
Respondents admit that Waterkist and Waterer are “persons’ within the meaning of Section 1362(5),
and that Waterkist controlled or operated the seafood processing facility in Vadez, AK. Complaint 1
6, 8, 9; Answer 1116, 8, 9. Respondents also admit that the facility “discharged” a*“ pollutant” (seafood
process wastes) from a“point source” (the seafood process waste outfall and other discrete
conveyances) into “navigable waters’ (Port of Vadez), as those terms are defined in Section 1362(6),
(7), (12), (14) and 40 C.F.R. § 122.2. Complaint 1 10-12; Answer 1 10-12. However,
Respondents deny that they violated any requirements of the NPDES permits authorizing discharges
from the facility, and dispute many of the factua assertions made by EPA to support the allegations.
Complaint 1 28-38; Answer {11 28-38; Respondents Prehearing Statement (“RPS’) at 4-6. Asa
result, Respondent Waterkist has admitted that discharged a pollutant from a point source into
navigable waters, and its liability will depend on whether any genuine issue of materid fact exists
regarding the alleged permit violations.

The liability of Respondent M. Thomas Waterer, however, is premised upon two separate
theories of persond liability involving Waterer’ s responsibility, control, participation, and knowledge of
the aleged violations by Waterkist.* Motion at 19-22. Inits Motion for Accelerated Decision, EPA
argues that Respondent M. Thomas Waterer is the owner, operator, sole director, President, and
General Manager of Waterkist Corp. Motion at 21; CX 21, 33. EPA aso contends that Waterer has
been the primary contact at the facility for ingpectors and has sgned much of the correspondence and
documentation on behalf of the company, including the consent agreement in a previous EPA
enforcement action against the company. Motion at 21; CX 6-16, 20, 21, 25, 28, 31. Asaredullt,
EPA seeksto hold Waterer jointly and severaly liable with Waterkist for the violations dleged in the
Complaint. Motion at 21-22.

Inits Answer, Respondent admits that Waterer isthe Presdent and founder of Waterki<t, but
deniesthat he isthe Genera Manager or owns 100% of the stock. Answer 5. AsEPA pointsout in
its Motion, however, Respondents August 1, 2002 response to a Section 308 information request
letter isSgned by Waterer asthe “President and General Manager” of Nautilus Foods, and states that

4 EPA datesthat it “reserves the right to argue vell piercing aswell after arecord is developed
a hearing.” Motion at 19, n. 11.



Nautilus Foods “general manager isdso its presdent, Tom Waterer.” Motionat 4, n. 2, CX 21. The
response aso providesthat “[a]s of August 1, 2002, and prior to 1995, 100% of Nautilus Foods
stock was and is now again owned by M. Thomas Waterer.” Mation at 4, n. 3; CX 21. Waterer is
identified on severa NPDES Compliance Ingpection Reports as the owner, president “onsite
representative,” and “respongble officid” for the facility, and as the “facility owner/operator” on
Nautilus Foods Notice of Intent to be covered under the NPDES genera permit. CX #6-9, 11, 13-
15, 28. Furthermore, Respondents  prehearing exchange statement provides that Waterer “has
persond knowledge of the facility subject of this action, environmental ingpections, and compliance with
environmenta regulations, and/or efforts to comply with them.” Respondents Prehearing Statement
(“RPS’) a 1. Based on the evidence presented by the parties, there does not appear to be any
genuine issue of materia fact that Waterer “had actud hands-on control of the facility’ s activities, [was]
responsible for on-site management, corresponded with regulatory bodies, and [was] directly involved
in the decisions concerning environmental matters” See U.S. v. Gulf Park Water Co., 972 F.Supp.
1056, 1063 (S.D. Miss. 1997). Given hisleved of responshility and authority at the facility, the Court
finds that Waterer may be held jointly and severdly ligble with Waterkist for the violations dleged in the
Complaint.®

3. Alleged Permit Violations
a. Failureto Keep Permit at the Facility

Paragraph 28 of the Complaint aleges that Respondents violated the 1996 and 2001 permits
by failing to have a copy of the permits on-site, during inspectionsin 1998, 1999, and 2000.5 The
1996 permit states on its cover page that “A COPY OF THIS GENERAL PERMIT MUST BE
KEPT AT THE SEAFOOD PROCESSING FACILITY WHERE THE DISCHARGES OCCUR.”
CX 1. According to NPDES Inspection Reports from May 14, 1998, June 18, 1998, June 16, 1999,
and September 21, 2000, Respondents were unable to produce a copy of its NPDES genera permit
during inspections at the facility. CX 12-15.

Although the Answer denies this dlegation, Respondents have falled to raise a genuine issue of
materid fact that the NPDES permits were at the facility during the 1998, 1999, and 2000 inspections.
Respondents have stated generally that its business records have been lost or damaged during their
trangt between a business office in Seattle, WA and the fecility in Vadez, AK, but this problem does
not excuse Respondents from the requirements of its NPDES permit
as the requirement provides that the permit must be kept at the processing facility. See Respondents
Reply to Motion for Default a 3 and Exhibit B, Declaration of M. Thomas Waterer (“Waterer

®> Asaresult, EPA’s “tort theory” of liability will not be examined.

® Itisunclear why EPA is dleging that Respondents violated the 2001 permit under this
paragraph, since the 2001 permit did not become effective until July 27, 2001. CX 2.
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Declaration”) a 2. Asaresult, the Court finds that Respondents are liable for three’ violations of
Section 301(a) of the CWA for failing to have a copy of its NPDES permit at the facility.

b. Failureto Name Proper Owner on Notice of I ntent

Paragraph 29 of the Complaint aleges that Respondents failed to name the proper owner of the
fecility onits Notice of Intent (*“NOI”) in violation of Part IV.C.3 of the 2001 permit. In order to be
authorized to discharge under a general NPDES permit, a discharger must submit a NOI in accordance
with the terms of the permit. 40 C.F.R. § 122.28(b)(2). Part IV.C.3 of the 2001 permit provides that
“[an NOI shdl include the name and the complete address and telephone number of the owner of the
facility and the name of the owner’ s duly authorized representative” CX 2. Respondents NOI,
submitted on August 3, 2000, identifies “Nautilus Foods, A Corporation” as the “Company Name” for
thefacility. CX 4. EPA argues that Alaska corporate records show that no such corporation exists,
that the facility is actualy owned by Waterkist Corp., and that Respondents misrepresented the party
responsible for compliance with the permit. Motion at 15.

However, Part 1V.C.3 of the 2001 permit requires an NOI to include to the name of “the
owner of the facility,” and Respondents NOI identifies “Tom Waterer, Presdent” as the facility
“owner/operator.” CX 4. While EPA contends that the facility is owned by Waterkist, the Complaint
aso aleges that Thomas Waterer owns 100 percent of the stock of Waterkist. Complaint 5.
Furthermore, it isunclear if “Nautilus Foods’ is alicensed trade name for Waterkigt, or if the 2001
permit precludes a corporation from listing such name on its NOI. Waterer Declaration a 1. Thus,
genuine issues of materid fact exist regarding whether Respondents violated Part 1VV.C.3 of the 2001

permit.
c. Zone of Deposit

Paragraph 30 of the Complaint alleges that Respondents discharged settleable solids beyond a
one-acre Zone of Discharge in violation of Part V.C.1.g of the 1996 permit and Part VV.C.1.| of the
2001 permit. Part V.C.1.g of the 1996 permit States that “[d]ischarges shall not violate Alaska Water
Quality Standards for settleable solid residues beyond aone (1) acre zone of deposit,” while Part
V.C.1l of the 2001 permit Satesthat “[t]he [Alaska Department of Environmental Conservation
(“ADEC")] authorizes azone of deposit of one (1) acre for each facility authorized by this genera
permit...Discharges shal not violate the Alaska water quality standards criteriafor residues beyond the
authorized zone of deposit.” CX 1, 2. EPA contends that a 1998 sea floor survey conducted by
Enviro-Tech Diving for the facility documented a zone of deposit of 1.48 acres. Motion at 9; CX 18 at

" Although there are four inspection reports during 1998-2000 showing the absence of the
NPDES permit from the facility, EPA is seeking a pendty for three violaions of this requirement.
Complaint 1 28; Complainant’s Prehearing Exchange (“CPE”) a 4.
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6. Since Respondents have failed to conduct any further surveys of the waste pile, EPA arguesthat the
1.48 acre zone of deposit has existed for at least five years and resulted in 1,825 violations of the
CWA. Motion at 9; CPE a 4.

The permit requirements cited in Paragraph 30 prohibit a discharger from violating Alaska
Water Quality Standards for residues beyond an authorized zone of deposit. Although EPA has
provided evidence to show that Respondents zone of deposit in 1998 was greater than one acre, it is
has not cited any provisions of the Alaska Water Qudity Standards that have been violated.
Furthermore, EPA’ s reliance on the 1998 dive survey to dlege 1,825 violations of the CWA is not
justified in the absence of additiona evidence on the issue, especidly given the fact that Respondents
moved their outfal to deeper water “ sometime after the dive survey.” Complaint 9 30; Motion &t 9.
Since EPA has the burden to establish the elements of its primafacie case, the Court finds that genuine
issues of materid fact exist regarding whether Respondents violated Part V.C.1.g of the 1996 permit
and Part V.C.1.| of the 2001 permit.

d. Failureto Submit Annual Reports

Paragraph 31 of the Complaint aleges that Respondents failed to submit Annual Reports for
1998, 1999, 2000, and 2001 to EPA in violation of Part VV1.B.4 of the 1996 and 2001 permits.
Part V1.B.4 of the 1996 permit provides that “a permittee shall submit its annua report by January
31st® of the year following each year of operation and discharge under this Permit” to EPA and the
responsible ADEC office. CX 1. EPA contends that Respondents failed to submit Annual Reports
between 1998-2001, did not produce them pursuant to a Section 308 information request issued in
2002, and dso failed to include them in its prehearing exchange. Motion at 10-11; CX 21.

Although Respondents deny this alegeation in its Answer, there is not any genuine issue of
materid fact regarding Respondents failure to submit its Annua Reports. As noted above,
Respondents’ lost or damaged business records do not excuse it from compliance with the terms of its
NPDES Permit. While, in theory lost or damaged records could explain afailure to submit Annud
Reports for asingle year, this could not explain the absence of submissions for consecutive years.
Further, such a Respondent would have a duty to submit atimely notice that the records had been lost
or damaged, aong with a recongtructed report of the required information. Accordingly, the Court
finds that Respondents are liable for four violations of Section 301(a) of the CWA for failing to submit
its Annua Reportsto EPA in violation of Part V1.B.4 of the 1996 and 2001 permits.

e. Failureto Conduct Shoreline Monitoring

Paragraph 32 of the Complaint aleges that Respondent failed to conduct shoreline monitoring

8 Part V1.B.4 of the 2001 permit extends this deadline to February 14th. CX 2.
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in 1999, 2000, and at least parts of 2001 and 2002 in violation of Part VI.D of the 1996 and 2001
permits.  Part VI.D requires permittees to “conduct a sea surface and shoreline monitoring program to
determine compliance with the authorized mixing zone and Alaska water quality sandards for resdues
in marine waters” CX 2. EPA dlegesthat during ingpections at the facility, Respondents were unable
to produce any shoreline monitoring reports for the years 1999-2002. Motion at 11; CX 14-16. In
response to the Section 308 information request, EPA contends that Respondents were able to provide
just afew scattered monitoring reports from 2001 and 2002, and states that Respondents failed to
supply copies of their missing documents in the prehearing exchange. Motion at 11; CX 21. The
facility operates about four months ayear. EPA alegesthat each day of operation between 1999
2002 that Respondents failed to monitor the shoreline congtitutes a day of violation, and seeks to hold
Respondents liable for “approximately 477 violations of the CWA, based on four years of operations.
Motion at 11-12; CPE at 4.

However, there gppears to be a genuine issue of materia fact regarding Respondents’ violation
of the shoreline monitoring requirements. First, the NPDES permit provision reied upon by EPA is
unclear asto the frequency of shoreline monitoring necessary for compliance. Part V1.D of the 1996
and 2001 permits, as cited by EPA, gppearsto require only “periodic assessments’ of the presence
and amounts of residues on the shore during afacility’s operation and discharge. CX 1 (Part VI1.D.3),
2 (Part VI.D.3.b). The Court notes that Part V.C.5 of the 1996 and 2001 permits requires shore-
based seafood processors to conduct “daily shordine monitoring.” CX 1, 2. Even though thereisa
likelihood that EPA smply referred to the wrong provision, the evidence still reflects that Respondents
were conducting shoreline monitoring during some years, and the Court is unable to determine at the
present time how many days of violation that the Respondents should be held accountable for. For
example, the duly 22, 2002 Inspection Report Sates that “[d]aily shoreline monitoring records were
avalablefor afew daysin 1999, and from May 18, 2001 through August 11, 2001. There were no
records available for the 2002 processing season.” CX 16. Asaresult, dthough violations have been
established, on this record the number of violationsis unclear. Accordingly, accelerated decision on
this charge is denied asto its scope, o that the number of violations may be more fully developed at the
hearing.

f. Failureto Keep Best Management Practices Plan at the Facility

Paragraph 33 of the Complaint aleges that Respondents failed to have a copy of their Best
Management Practices (“BMP”) plan at the facility during the 1998, 1999, 2000, and 2002 inspections
inviolation of Part VI.A.6 of the 1996 permit and Part VI.A.5.d of the 2001 permit. Part VI.A.6 of
the 1996 permit and Part VI.A.5 of the 2001 permit require that a permittee maintain a copy of its
BMP Fan a itsfacility and “make the plan available to EPA or ADEC uponrequest.” CX 1, 2. EPA
dtates that Respondents were not able to produce a copy of their BMP plan during ingpections at the
facility in 1998, 1999, 2000, and 2002, and seeks to hold Respondents liable for four violations of the
CWA. CX 12, 14-16; Motion at 16.



Although Respondents deny this alegation in its Answer, there does not appear to be any
genuineissue of materid fact regarding the availability of Respondents BMP plan. While a copy has
been included in the prehearing exchange, Respondents were unable to make their BMP available when
requested by ADEC and EPA inspectorsin 1998, 1999, 2000, and 2002. Respondents Prehearing
Exhibit (“RX”) 5; CX 12, 14-16. As noted above, Respondents’ lost or damaged business records do
not excuse it from compliance with the terms of its NPDES Permit. Accordingly, the Court finds that
Respondents are ligble for four violations of Section 301(a) of the CWA for faling to make its BMP
plan available to EPA or ADEC upon request in violation of Part VI.A.6 of the 1996 permit and Part
VI1.A.5.d of the 2001 permit.

g. Floating Solids

Paragraph 34 of the Complaint alleges that Respondent discharged seafood dudge, deposts,
debris, scum, floating solids, oily wastes, or foam which aone or in combination with other substances
caused afilm, sheen, emulsion, or scum on the surface of the water beyond the authorized mixing zone
on September 21, 2000 in violation of Part V.C.1.f(3) of the 1996 permit. EPA assartsthat during an
inspection of Respondents’ facility on September 21, 2000, an ADEC inspector observed seafood
processing wastes on the shore and in the water around the facility. Motion at 12; CX 15 (*Visud
accumulations of solid fish wastes, debris, foam, and gurry were observed in the waterbody directly
adjoining the plant, and under the offloading dock and inclined ramp to plant”). Asaresult, EPA seeks
to hold Respondents liable for one violation of the CWA. Motion at 12.

Respondents deny this alegation in the Answer, and contend that the presence of seafood
wadte around the facility isthe result of a600 foot dock adjacent to the facility that is used by over one
hundred sports fishermen per day. RPS at 5. According to Respondent Waterer, “the sports
fisherman, ‘gut’ and ‘fillet’ their fish on the dock and throw the waste into the water, specificaly
including the whole fish heads complained about by the EPA. Thisis not our waste and we have no
control over it.” Waterer Declaration at 3. Furthermore, the September 21, 2000 Inspection Report
a0 datesthat “[plhysca ingpection of outfal areanoted no bird attractions, or visud accumulation of
floating solids” CX 15. Accordingly, the Court finds that genuine issues of materid fact remain
regarding alegations about the floating solids on the shore and in the water around the facility on
September 21, 2000.

h. Ramp Discharge

Paragraph 35 of the Complaint aleges that Respondents discharged food processing waste
through a conveyance other than the waste handling system on September 21, 2000 in violation of
PartsV.C.1.b and V.C.1.h of the 1996 permit. Part V.C.1.b providesthat a permittee “shall route al
seafood process wastes through a waste-handling system,” while Part V.C.1.h requiresthat “[a]
permittee discharging to marine water shdl discharge its wastewaters a a point at least ten (10) feet
below the surface of the recelving water.” CX 1. EPA contends that during an ingpection of



Respondents' facility on September 21, 2000, an ADEC ingpector observed “water and fish gurry
running from plant through an open door, down an inclined ramp, and into the adjoining water body.”
Motion at 13; CX 15. Asaresult, EPA seeksto hold Respondents liable for one violation of the
CWA. Motion at 12.

Respondents deny this alegation in the Answer, and argue that 100% of their seafood wastes
are processed through awaste handling system and then pumped though a 4-inch discharge pipe to an
outfal areain deep water. RPS a 4; RX 6 (facility diagram); Waterer Declaration at 3-4.
Furthermore, it is unclear from the Ingpection Report if the “fish gurry” running from the plant conssted
of “seafood processwastes’ or if the “water” was “wastewater,” and the report indicates that the
“discharge of processwaste” is below the water surface. CX 15. Accordingly, the Court finds that
genuine issues of materiad fact exist regarding discharges from the facility on September 21, 2000.

i. Broken Outfall Line

Paragraph 36 of the Complaint aleges that Respondents failed to repair al bresksin the outfall
line within ten days of the failure in violation of Part V.C.1.f of the 2001 permit. Part V.C.1f dates that
a"“permittee shdl not discharge from a severed, failed or leaking outfal line ten days past its severance,
falure or damage unless such damage has been repaired. The permittee shal have replacement parts
available on ste and shdl make every effort possible to repair a damaged outfal line as soon as
possible” CX 2. According to an August 4, 2000 letter from Nautilus Foods plant manager David
Kaayk to EPA, Respondents stated that they were experiencing problems with their outfall line and that
any repairs or modifications would be completed “in gpproximately 2-3 weeks.” CX 32. EPA argues
that 1nspection Reports from September 21, 2000 and July 22, 2002 show that the outfall line had not
been repaired, and that Respondents failed to provide any information regarding repairs in their August
14, 2002 Section 308 response. Motion at 13-14; CX 15, 16, 21, 30. Asaresult, EPA seeksto
hold Respondents liable for 162 violations of the CWA. Motion at 14.

Although it gppears that the Respondents outfdl line was damaged, it is difficult to determine a
the present time how many days of violation, if any, that Respondents should be liable for.
Respondents contend that EPA isfasdly implying that the two observations of a broken outfal line
show that repairs were never made when the outfall line was actudly “timely” repaired on two separate
occasons, “oneto repar ahair line fracture in apipe, and another time afracturein the pipe a a
different location.” Waterer Declaration at 3; RPS a 4-5. Furthermore, Respondents claim that the
presence of any seafood waste resulted from sports fisherman on an adjacent dock, and the Inspection
Report from September 21, 2000 states that “[p]hysicd inspection of the outfal areanoted no bird
atractions, or visud accumulation of floating solids” RPS at 5; Waterer Declaration at 3; CX 15.
Accordingly, as there gppear to be genuine issues of materid fact, accelerated decison on this chargeis
denied o that the facts may be more fully developed at the hearing.

J. Failureto Operate and Maintain the Facility to Achieve Compliance
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Paragraph 37 of the Complaint aleges that Respondents failed to properly operate and maintain
the facility in amanner to achieve compliance with the NPDES permit requirementsin violation of Part
VIII.E of the 1996 and 2001 permits. Part VIII.E providesthat “[d permittee shdl at dl times
properly operate and maintain dl facilities and systems of trestment and control (and related
gppurtenances) that are ingtaled or used by a permittee to achieve compliance with the conditions of
thisPermit.” CX 1, 2. EPA arguesthat Respondents have “routingly and consistently flouted their
obligations under the gpplicable permits” and seeks to hold Respondents liable for 601 violations of the
CWA covering five years of operations at the facility. Motion at 18.

However, EPA has not raised any additiond facts on this charge beyond what it dready
discussed for the other dlegationsin the Complaint, raising the issue of whether aviolation of Part
VIII.E is an independently assessable charge. See In the Matter of Cooperative Grain & Supply
Co. and David Wademan, 3 E.A.D. 257, 259 (CJO 1990) (“Two charges are independently
assessable only if each charge results from an independent act or failure to act and each charge requires
an dement of proof not required by the other charge’); In the Matter of U.S. Army, Fort Wainwright
Central Heating & Power Plant, Docket No. CAA-10-99-0121, 2001 EPA ALJLEXIS 30 at
*27-28 (ALJ, duly 3, 2001) (Order on Complainant’s Motion for Accelerated Decision and on Other
Motions); see also Blockburger v. U.S,, 284 U.S. 299, 304 (1932) (“where the same act or
transaction congtitutes a violation of two distinct statutory provisons, the test to be gpplied to determine
whether there are two offenses or only one, is whether each provision requires proof of an additiona
fact which the other doesnot”). Accordingly, accelerated decision on this charge is denied o that the
facts may be more fully developed at the hearing.

k. Failureto Monitor Grinder

Finaly, Paragraph 38 of the Complaint aleges that Respondents failed to monitor the grinder
during each day of operationsin 2002 in violation of Part V.C.1.e of the 2001 permit. PatV.C.1l.e
requires a permittee to “ conduct adaily ingpection of the grinder system during the processing season to
confirm that the grinder(s) is (are) (1) operating and (2) reducing the size of the seafood resduesto
one-hdf inch or samdler. Thiswill require ingpecting the size of the ground residues reduced in grinding.
Logs of these daily inspections shall be kept at the facility.” CX 2. According to an Inspection Report
from July 22, 2002, “[t]he facility checks the grinder for proper operation by lisening to it. There are
no daily grinder monitoring procedures and no records are maintained. Thereisno method to collect a
sample of the effluent prior to being discharged to the receiving water.” CX 16; Motion at 17-18.
Based on this evidence, EPA argues that Respondents failed to monitor the grinder during the 2002
fishing season and seeks to hold Respondents liable for 120 violations of the CWA. Motion at 18.

Although Respondents deny this alegation in the Answer, there is no genuine issue of materid
fact regarding Respondents failure to monitor its grinder as required by Part V.C.1 of the 2001 permit.
While “ligtening” to the grinder system may help to ensure its proper operation, the NPDES permit
requires that a permittee actualy inspect the sze of the ground resdues on adaily bass. CX 2.
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Further, Respondents have introduced no evidence that any such inspections took place during the
2002 processing season or that logs of the ingpections were kept at the facility during thistime,
Accordingly, the Court finds that Respondents are liable for 120 violations of Section 301(a) CWA for
failing to monitor the grinder system in violation of Part V.C.1 of the 2001 permit.

[11. Motion for Discovery

On December 12, 2003, EPA filed aMoation for Discovery requesting that the Court issue an
order to compel Respondent Thomas Waterer to produce documents regarding Respondents' ability to
pay. EPA representsin its Motion that it has sought specific financid information from Respondents on
two separate occasons in order to conduct an ability to pay analyss, but that Respondents have not
replied to its requests. Although Respondents provided copies of federal tax returns for 1999, 2000,
and 2001 for Waterkist Corp. in its prehearing exchange, EPA claims that Respondents have failed to
provide additiona information “such as financid statements, audits, etc.” to explain the corporate
finances, current financid information about the company, or documentation regarding the ability to pay
for Thomas Waterer. Asaresult, EPA requests that Respondents produce the specific information set
forth in Complainant’s March 23, 2003 letter, which isincluded as an attachment to the Motion. Inthe
dternative, EPA seeks to exclude from evidence any testimony or documents regarding Respondents
ability to pay other than the three tax returns included in Respondents' prehearing exchange.

Respondents' response to the Motion was due on January 2, 2004, and no response has been
filed to date. See 40 C.F.R. 88 22.7(c), 22.16(b). According to the Rules of Practice, “[a]ny party
who fails to respond within the designated period waives any objection to the granting of the motion.”
40 C.F.R. § 22.16(b). However, aswith the Court’s ruling on the Motion for Accelerated Decision,
Supra, or any mation, this does not equate with the motion being automatically granted. Rather, Section
22.16(b) operates only to waive any objection by the party who fails to respond to the motion. The
court must gill independently assess the merits of amotion.

The Rules of Practice provide that, after the prehearing exchange, a party may move for
additional discovery. The motion must “ specify the method of discovery sought, provide the proposed
discovery insruments, and describe in detail the nature of the information and/or documents sought.”
Id. The Court may order such discovery only if it:

(i) Will neither unreasonably delay the proceeding nor unreasonably burden the non
moving party;

(i) Seeksinformation that is most reasonably obtained from the non-moving party, and
which the non-moving party has refused to provide voluntarily; and

(ii1) Seeksinformation that has significant probative value on a disputed issue of materid
fact rlevant to liahility or the relief sought.

40 C.F.R. § 22.19(e)(1).
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While the * no unreasonable delay’ factor has been satisfied and ‘information most reasonably
obtained’ factor is, perforce, satisfied where EPA seeks financia information, the third factor has not
been satidfied. The procedurd rules require that Other discovery “describe in detall the nature of the
information and/or documents sought.” Id. Further, all motions must “[s]tate the grounds therefor,
with particularity.” 40 C.F.R. § 22.16(a). (emphasis added). Here, EPA has merely asserted that it
needs the Respondent to supply the information from seven EPA forms.  EPA gppearsto bdieve that it
has carte blanche when it comes to demands for financid information. Thisisnot the case. Neither the
moation nor the letter attachment contains a sngle word explaining the nature of the information sought
within each of the seven forms nor does it say anything about why this information is important in order
for EPA to evduate the Respondents' financid hedth. While EPA recites that the information it
requests “will alow for a proper assessment of Respondent’ s financid position and its ability to pay the
pendty,” it offers nothing beyond that assertion. Accordingly, EPA’s Motion for Discovery is
DENIED.®

Nor is EPA’s draconian dternative motion, which seeks to preclude the Respondents from
presenting any ability to pay defense, reasonable. EPA apparently believesthat by failing to provide
the financid information it requested, Respondents should be precluded “from providing any testimony
at hearing regarding Respondents’ inability to pay the proposed pendty.” Mation a 6. (emphasis
added). Accordingly, EPA’ s dternative motion is aso DENIED.

As st forth by the Environmenta Appeds Board, (“EAB”), the procedure for dedling with
ability-to-pay issuesis not complex and it is even-handed. EPA has the burden of proof in establishing
the appropriateness of a pendty after consdering dl of the statutory factors and, where ability-to-pay is
at issue, it must present some evidence to show that it considered that factor.  Thisinitid burdenis
minimd, as EPA need only present some generd financid information. Where, ashere, the
Respondents present some financia information to support an inability-to-pay clam, EPA has options.
Oneisto seek additiond financia information, through discovery. Here, as explained above, EPA has
utterly failed to satisfy the “ significant probative vaue’ requirement to justify such discovery. It does
not follow, however, that EPA is defensaess to ded with the information the Respondents seek to
introduce, as identified in their prehearing exchanges® Asthe EAB has noted, EPA can discredit such

%The Environmental Appeals Board applies an “abuse of discretion” standard in reviewing
denids of additiond discovery. See In re: Chempace Corporation, 9 E.A.D. 119, May 18, 2000,
2000 WL 696821 (EPA EAB).

19The Court notes that on January 17, 2004, Respondents submitted a supplementa prehearing
exchange that contained severd financid documents regarding Waterkist Corp. and Waterer. Subject
to the Court’ s rulings on any evidentiary objections that may be asserted by EPA when the
Respondents attempt to introduce this exchanged information, the Court will be able to consider those
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information through rigorous cross-examination. See In re: Chempace Corporation, 9 E.A.D. 119,
May 18, 2000, 2000 WL 696821 (EPA EAB). For example, it is possible that EPA’s own financial
expert’ stestimony could explain why the information supplied by the Respondents' presents an
incomplete, unreliable or suspect, picture of their ability-to-pay. Theoreticaly, such an expert could
adso explain that certain absent financid information is critica for an honest understanding of the
Respondents financid condition.  Thus, even without the information it sought, unsuccessfully, through
discovery, EPA should be able to demondrate, if it isin fact the case, that the Respondents have
presented a danted picture of their respective financia condition. Such a presentation, if accepted,
would mean that the Respondents inability-to-pay claim would be rejected.

SO ORDERED.
William B. Moran
United States Adminigtrative Law Judge
January 28, 2004
Washington, D.C.

documents. It isaso possible that EPA’s analysis of the new documents submitted by the Respondents
could moot EPA’s concerns about inadequate financia information for it to assessthisissue.
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